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CORRESPONDENCE. 



Stenographers' Reports of Evidence. 

Editor, Virginia Law Register: 

I beg to call your attention to the recent very pertinent statement 
found in the opinion of the Supreme Court of West Virginia in the 
case of Mankin v. Jones, reported in 60 S. E. Rep. 248, 260. 

"The Court deems it proper on this occasion to call attention to 
the fact that in many cases the stenographers' reports of evidence 
contain much useless, irrelevant matter. It is signally so in this case. 
The report contains remarks of court, remarks of counsel, interlocu- 
tion between court and attorneys, and between attorneys, and pages 
of argument of law questions before the court. Why should they go 
into the stenographer's report? It is the duty of the court to see 
that the stenographer's report does not contain so much irrelevant, 
improper matter. Attorneys in this court have to labor over this 
matter, the court has to read it, and litigants have to pay for it." 

C. AYLETT ASHBY. 

Newport News, Va. 



MISCELLANY. 



More Bills of Exchange Law. — By sect. 7, sub-sect. 3, of the Bills 
of Exchange Act, 1882, a bill of exchange payable to a fictitious or 
non-existent payee is to be treated as payable to bearer. Exactly 
what the Act means by "fictitious"' has till recently been a matter of 
some nicety, but the decision of the House of Lords in North and 
South Wales Bank, Limited v. Macbeth (24 T. L. R. 397) will probably 
for the future enable cases in which such questions arise to be dealt 
with pretty easily — more especially if the particular bill of exchange 
be a cheque. 

Before dealing, however, with the actual facts and judgments in 
the case cited, it will be convenient to show by means of a simple 
illustration the kind of case that in practice calls for the application of 
sect. 7. 

Suppose, then, our fraudulent clerk meditates a fraud on us. He 
approaches us one evening as we are about to depart on the usual 
rush for our train homewards, and murmurs something about "Smith, 
the carpenter — little account — sign cheque." 

Understanding that someone called Smith, by trade a carpenter, has 
done some work for us, for which we owe him money, and that our 
clerk has filled in a cheque for the amount due payable to Smith, we 
hurriedly scrawl our signature to the cheque as drawer thereof and 
depart. Our fraudulent clerk thereupon does exactly what he has 
intended all along — writes a signature, "J. Smith," on the back of the 
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cheque (forges Smith's indorsement, that is), brings the cheque to 
you and gets you to cash it. You do so, pay it into your bank, which 
in due course collects the money and credits your account with the 
amount. End of Act 1. A period of weeks or months elapses, and in 
Act 2 the fraud is discovered, the clerk, let us hope, gets his deserts, 
and you get a claim from us for the amount of the cheque. We 
politely but firmly point out that you had no claim to the cheque, 
except by virtue of a forged indorsement, that therefore you had 
really no title at all, and having received payment of a cheque which 
was not really yours, of course you must refund. Must you refund? 
Like so much else, from the relative revocation of a will to a lady's 
back hair, this depends. If you claim under a forged indorsement 
you must refund. But if, perchance, you could take up the attitude 
that you had a good title, any question of indorsement apart, that 
treating the forged indorsement as what it in fact is, a mere nullity, 
treating the bill as if it were not (as in point of law it is not) indorsed 
at all, you have a valid title as having taken delivery of a bearer bill 
from bearer — if, in short, you can make out your cheque is a bearer 
cheque and no indorsement was needed, you have a good title and 
cannot be required to refund. 

What then must you show to make the cheque a bearer cheque? 
One of two things; either that Smith was non-existent, or, failing 
that, that he was fictitious. If you can show that Smith was a pure 
invention out of our fraudulent clerk's own head, not a real person at 
all, that there was no carpenter named Smith, then the cheque was 
payable to a non-existent payee, and is clearly made a bearer cheque 
by sect. 7. If you can do this your case is substantially identical with 
that of Clutton v. Attenborough, (1897) A. C. 90. 

But now supposing that it cannot be shown that the payee is non- 
existent — supposing that the fraudulent clerk had some particular 
Smith in his mind's eye, and thought it well to use his name — the name 
of a real man — for the purpose of the intended fraud — then to make 
the cheque a bearer cheque you will Tiave to fall back on the other 
alternative, and show that the payee, though existent, was fictitious. 
Vagliano's case (1891, A. C. 107) is a well-known authority illustrating 
this possibility. In that case the House of Lords held that the payees, 
though they most undoubtedly existed, were none the less fictitious 
within the Act, since their name was used as payees without their 
consent or knowledge, and without any reason other than a third 
person's desire to commit a fraud. What sort of test must one apply 
in such cases to ascertain whether the payee is fictitious? This is 
the question solved by Macbeth v. North and South Wales Bank, 
confirming a recent judgment of Mr. Justice Warrington in Vinden 
v. Hughes (1905, 1 K. B. 795)*. 

*A "fraudulent clerk" case of the type above referred to, with an 
"existent" payee whom the Co*urt refused to consider "fictitious." 
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The facts in Macbeth's case were roughly these. A fraudulent per- 
son named White represented to the plaintiff Macbeth that he had an 
agreement to buy certain shares from one T. A. Kerr at 21. 5s., and 
saw his way to re-selling at 21. 10s. As there were five thousand 
shares concerned, obviously this disclosed financial possibilities, and 
Macbeth was induced to finance the transaction. Macbeth therefore 
drew a cheque for the amount of the purchase-money, making it 
payable to T. A. Kerr, the supposed vendor, or his order, and handed 
the cheque to White, that the latter might exchange it for the scrip 
and transfer of the shares. Instead of doing this, however, White 
forged the endorsement of T. A. Kerr, paid the cheque into the de- 
fendant bank, and had the benefit of it in his account with them, the 
defendant bank of course obtaining payment from the bank on which 
the cheque was drawn. In due course the fraud was discovered, and 
Macbeth sued the defendant bank. 

The cheque was not crossed, and consequently the North and South 
Wales Bank could get no protection under sect. 82 of the Act, so 
that their only chance was to plead that the cheque was a bearer bill, 
as being payable to a fictitious payee, and that treating the indorse- 
ment as a nullity they had a good title by delivery of possession. 
Mr. Justice Bray held that this defence was not available, the Court 
of Appeal unanimously confirmed his decision, and the House of 
Lords has now confirmed the Court of Appeal. 

The grounds of this decision appear very clearly in a passage from 
the judgment of Lord Justice Buckley in the Court of Appeal. 

Dealing with section 7, he says: "Two different states of fact are 
contemplated by that sub-section — the one that the payee is fictitious, 
the other that he is non-existent. Existence or non-existence of a 
particular person is a question of fact not relevant to anybody's mind 
or intention. 'Fictitious' is different. A thing can only be fictitious 
relatively to someone. There can be no action without an actor, 
no pretence without a pretender, no fiction without a feigner. Fic- 
tion is necessarily relative. What is meant by fictitious in this con- 
nection? I think it means fictitious by the pretence of some person 
who is a party to the instrument"-) - . And laterj he refers to fictitious 
as involving an investigation into the mind of the drawer of the bill. 
"I find," he goes on, "in Vagliano's case, that again and again the 
intention of the drawer is pointed to as being relevant. It seems to 
me that is a cardinal fact. Was the payeeff a fiction to the drawer? 
If he was, then he is a fictitious person." 

Now, in Macbeth's case, although White, who was no party to the 
cheque, was not making a bona fide use of Kerr's name, so that Kerr 
was from his point of view a fictitious payee, yet as regards Macbeth, 

tCl908) 1 K. P. at page 22. 

±Ibid., page 23. 

1f"Drawee" in the report, but it should clearly read "payee." 
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the drawer of the cheque, Kerr was a genuine payee enough, intended 
to be so, and to receive payment as such. And it is Macbeth's point 
of view that matters, since he is the drawer of the cheque. 

The moral, in short, is to be found in the words of Lord Justice 
Buckley, cited above. "Fictitious" means "fictitious by the pretence 
of some person who is a party to the instrument" — in most cases 
likely to occur fictitious from the drawer's point of view. — Law 
Notes. 



North and South Wales Co. Bank v. Macbeth (43 L. J. 161; (1908) 
W. N. 66; 24 T. 337; 124 L. T. 456; 52 S. J. 347). This case has been 
affirmed by the House of Lords, and therefore a bank which obtains 
payment of a cheque on which the indorsement has been forged, and 
of which the payee, being an existing person, was intended by the 
drawer to receive the proceeds, is liable to the drawer for the amount 
of the cheque. 



IN VACATION. 



Dogs. — The readers of the "Law Register" have already seen (13 Va. 
Law Reg. p. 661) that the scriptures hold that most faithful of all 
animals, the dog, in very low esteem. The following estimate of dogs 
is taken from the opinion of Judge Hart of the California Court of 
Appeals in the case of Ex parte Ackerman, 91 Pacific Reporter, 429: 
"Even those (dogs) having the good fortune to have received the 
fullest measure of civilizing care, nursing, petting, and general dis- 
ciplinary domestication, from puphood to the danger point of ma- 
turity, have not had the instincts of savagery inherited from their 
distinguished ancestral relative and implacable enemy of the human 
race, the wolf, so mollified as to render them altogether disposed to 
maintain uniformly peaceful relations with the human family." 



Gann v. Zettler. 

(Court of Appeals of Georgia, Feb. 11, 1903.) 

[60 S. E. Rep. 283.] 

Brokers — Right to Commissions. — "No man can serve two masters; 
for either he will hate the one and love the other, or else he will hold 
to the one and despise the other." 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 8, Brokers, 
§§ 52-54.] 

(Syllabus by the Court.) 

Error from City Court of Atlanta; H. M. Reid, Judge. 
Action by R. M. Gann against M. L. Zettler. Judgment for defend- 
ant, and plaintiff brings error. Affirmed. 



